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NOTES. 

To continue the synopsis of the prin- | written consent of two thirds in value 
cipal acts of the 103d Legislatuse be-| of the stockholders and a certificate 
van in the April number of Tue Law| duly acknowledged under their hands 
Journat, Chapter LVII, approved and seals of the par value of said shares. 
March 4th, provides that in counties | This act, however, does not nuthorize 
containing not less than twenty-five the increase of the capital stock be- 
thousand nor more than eighty thous | yond the amount limited in the charter 
and inhabitants, according to the last| or certificate of the company. 

State census, only one chosen free-| Chapter LXV, approved March 6th, 
holder shall be elected for each town- | directs “that all bonds required by law 
ship, the wards and cities to elect the|to be taken by any sheriff shall be 


same number as heretofore. 

Chapter LX, approved March 6th, 
repeals the supplement of April 5th, 
1871, to the “act concerning roads.” 

Chapter LXIII, approved March 6th, 
cures defects in sales of lands existing 
by reason of the advertisement having 
been made in only one paper, or hav- 
ing been begun during the fourth week 
before the sale instead of four full 
weeks, or of the paper not being at the 
time a paper designated for the publi- 
cation of the laws, or of any omission 
to advertise an adjournment, or irreg- 
arity in the advertisement of an ad- 
journment. 

Chapter LXIV, approved March 6th, 
provides for increasing the number of 
shares of stock of a corporation by 
subdividing each share upon filing the 


17 





recorded in the clerk's office of the 
several counties,’ and that upon being 
so recorde | they shall have theforee and 
effect of a (sic) recognizance ; that cer- 
tified copies of them shall be received 
in evidence ind that upon satisfactory 
proof that the conditions of the bond 
nave been fully complied with, the 
court shall order the clerk to enter a 
discharge. 

Chapter LXVIII, approved Mareh 
10th, is a new fee bill for the services 
of the connty clerks and registers, re- 
ducing the .mounts about one-third. 
The fees for searching are three cents 
a book instead of four. 

Chapter LXIX, approved March 
10th, reduces the fees of sheriffs on 
sales and in some other particulars. 


Chapter LXX, approved March 10th, 








is a new fee bill for the services of the 
clerk in Chancery, reducing the arnount 
in most cases about one-third. 
three acts only take effect at the expi- 
ration of the existing terms of office. 
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Chapter C, approved March 14th, is 
a further supplement to the act con- 


These | cerning mortgages, and provides that 


sec. 10 shall be so amended that the 


| fees of a solicitor for drawing a bill of 


Chapter LXXXIV, approved March | foreclosure (under that act, in the Cir- 
12th, is a charter which may be adopt | cuit Court) shall be five dollars instead 


ed, in the manner therein provided, by | of thirty cents a foliv. 


any city having less than ten and more 


than six thousand inhabitants, by the 


last census of the State or the United! has been since 1851. It 


States. 

Chapter LXXXVI, approved March 
13th, authorizes water boards to charge 
the rates either to occupiers or 
owners, the rate to be a lien on the 
property in either case. 

Chapter LXXVII, approved Mareb 
11th, provides for the beginning of a 
collection in the State House of objects 
of suitable designs in pottery, porce- 
lain or glass, to serve as models and 
for instruction of designers, decorators 
and students. 

Chapter LXXX, 
12th, increases the jurisdiction of jus- 
tices of the peace to two hundred dol- 
lars, and forbids the justices from tak- 
ing any fee for writing any paper or 
collecting any money or rendering any 
service excepting the fees provided by 
law for certain services. 

Chapter XCV, approved March 27th, 
provides that in suits to foreclose a 
mortgage, where the amount due does 
hundred dollars, 


approved March 


not exceed three 
(whether this includes interest is not 





stated) the fees of the solicitor, clerk, 


chancellor, master and examiner, sher- | 
iff or any other official, shall be reduced | 
shall apply after 


one half. 


This ohly an- 
nuls the effect of a bill passed earlier 
and leaves the law as it 
does not re- 


in the session 


late to bills in Chancery. 

Jhapter CI, approved March 14th, 
extends the time for bringing an in- 
dictment for fraud or malfeasance in a 
public office to five years. 

Chapter CIX, approved March 14th, 
regulates duck and goose shooting on 
Barnegat Bay. 

Chapter CX, approved March 14th, 
provides that in case an assessment is 
set aside and conmissioners are ap- 
pointed to make a new one, and there 
is no proper provision in the statute 
for a notice of a hearing before them, 
a judge of tae Supreme Court may 
prescribe the nature of the notice. 

Chapter CXVII, approved March 
14th, provides for the issuing of an 
alias or a pluries execution out of a 
justice’s court, to be carried by the 
constable toa justice of another county 
and by him delivered to a constable of 
that county in case the defendant re- 
sides or has goods there. 

Chapter CXVIII, upproved March 
14th, declares, in 
doubts, that estates vested in trustees, 
shall be construed as estates of joint 
tenancy and that the same construction 
the of one 


order to remove 


removal 


Chapter XCTX,approved March 14th,| trustee and the appointment of an- 


provides for the appointment of a com- 


mission to investigate the sabject of | 
| ae es , . 
)14th, prohibits imprisonment for de 


taxation and to submit with their 


port, if they shall deem it advisable, 
the provisions of a general tax law. 


| other. 


Chapter CXLVII, approved Marcel 


fanit in payment of taxes on real es- 
| tate. 
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Chapter CLXV, approved March 
14th, amends sec. 17 of the Chancery 
act so that ifa bond for costs is de- 
manded of a non-resident complainant, 
the suit shall be stayed until the bond 
is filed, whether the bill be signed by 
the complainant or by his solicitor, and 
that if the bond be not filed within the 
time appointed by the court, the bill 
shall be dismissed with costs. 

Chapter CLXVI, approved March 
14th, provides for the removal by eith- 
er party, of an action for forcible entry 
and detainer into the Circuit Court of 
the county, and for the conduct of the 
trial in that court, and for a writ of 
error to the Supreme Court. 

Chapter CUXXII, approved March 
14th, is 2a act to provide a method of 
assessing benefits and damages for 
lands which have been taken by mun- 
icipalities for use as streets, without 
proper condemnation proceedings or 
lawful proceedings to assess damages 
having been taken. 

Chapter CLX XVII, approved March 
14th, repeals sec. 9 of the act respect- 
ing executions which provided for the 
payment of a judgment against a town 
by the collector on being served with 
a copy of the writ. 

Chaptey CLXXX, approved March 
14th, provides that «after lands have 
once been sold for taxes or assess- 
ments, aud have been bought in by 
the city they need not be sold again 
for subsequent taxes, but shall not be 
redeemed until such taxes have been 
paid with interest at ten per vent. or 
such lower rate not less than six per 
cent. as may be fixed by the city. 

Chapter CLXXXI, approved March 
14th, is an act to authorize incorpora- 
ted cities to adjust and compromise 
past due taxes. 

Chapter CXCV, approved March 
14th, authorizes sales of lands to be 


advertised “in two newspapers publish- 
ed in the couaty, of which two news- 
p.pers, one may be a newspaper print- 
ed and published nearest to the place 
in the county in which such land is 
situated, provided such newspaper has 
been regularly published for the term 
of two years or more,” and that any 
advertisement or notice published in 
said newspapers shall have the same 
effect and be as legal as if published 
in any other papers 

Chapter CXCVIII, approved March . 
14th, provides for the payment of a 
salary of $5,500 to the president or 
law judges of the Court of Common 
Pleas in counties having more than 
75,000 inhabitants by the State census 
of 1875. This to be in lieu of all fees. 

Chapter CCIV,approved March 14th, 
is “an act concerning official fees and 
rendering an account thereof.” 

Chapter CCV, approved March 14th, 
is “a further act concerning taxes, 
making the same a first lien on real 
estate, and to authorize sales for the 
payment of the same.” The provisions 
of the act are too numerous to be de- 
tailed here. 

ChapterCCVII, approved March14th, 
provides tbat wherever an annual sal- 
ary is now anthorized by law to be 
paid to any law or president judge of 
the Common Pleas in any county hav- 
ing less than one hundred thousand in- 
habitants, such judge shall receive no 
per diem allowance nor any fees, but 
the fees shall be paid into the county 
treasury. 

Chapter CCIX,approved March 14th, 
is the last important act of the session. 
It fixes the salary of the Chancellor 
at $3,500 and reduces his fees by about 
one third. It places the salary of the 
Chief Justice at $3,500 and that of the 
associate justices at $3,000 and reduces 





their fees by about one third. The 
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act is not to take effect as to any officer 
until the expiration of his present term. 
No allowances, mileage, per diem 
or fees in addition to the compensa- 
tion prescribed in the act are to be 
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so small that they cannot separately be 
thought to have any influence on the 
mind af a judge,and that our judiciary 
has hitherto been composed of men 
who are above any influence of this 








| kind, we should regard it as a horrible 
‘thing, repugnant to all ideas of justice, 

Tue action of the legislature in re- that a judge should receive a fee for 
ducing the compensation of the judges | granting an order and receive none fo1 
of the Supreme Court, is in every way) refusing it. The judges’ salaries onglit 
unwise, and we fear it will impair the|rather to have been increased than 
strength of the court in the future, for| diminished, and the whole system of 
mistakes of this kind are difficult to | fees should have been abolished. It is 
remedy when the remedy involves an | true that the system of fees answers to 
increase in the public expenses. The|some extent the practical end of ad- 
salary of the Chief Justice has been! justing compensation to the amount of 
reduced to thirty-five hundred dollars | labor performed; but in order to do 
and that of the associate justices to | this perfectly there ought to be some 
three thousand dollars, and the fees’ means devised by which the judge who 
have been diminished so that in the | sits for days hearing one long and 
busiest circuit they will hardly reach, 
it is said, more than seventeen hundred | 
dollars. The decrease in the fees has | 
no doubt been greater in many cases | 
than the reduction of the salary. It| 
is true that the old fees were fixed | 
when the business of- the 
small, and that the old salaries were 
named when money was worth much!ries. In unlitigated cases, where the 
less than it is now; but the reduction judge has only to sign his name once, 
is so great, taking fees and salary to-|and the expense falls either on a_los- 
gether, that it will be difficult for law-| ing creditor or an unfortunate debtor, 
yers of the highest ability to accept the | this fee should be very smal], but in 
position of judge of the Supreme Court | litigated cases, which alone oceupy the 
even in these times when the lawyers’| attention of the court, the fee might 
It was be large, for litigation is recognized us 


paid. 





tedious case patiently, should receive 
the same amount as the judge who is 
so fortunate as to despatch fifty short - 
cases in the same time. If the expense 
of litigation is to be wholly borne by 
litigants, let a fee be taxed in every 
suit, to be paid into the treasury to 


defray the expense of the judges’ sala 


courts was! 


business ix so unprofitable. 
right that a change should be made in|a Inxury which must be paid for. 
the law, and it may have been well to ~ 
reduce the compensation of the judges,; Tue law of New York bas taken 1 
but the change that was most needed | different course from that of New Jer- 





has not been made. The whole sys- | sey, in regard to champerty and maii: 
tem of fees paid by suitors: to judges | tenance. In New Jersey the English: 
should have been abolished. It is un-| statutes on the subject have not been 
worthy of the dignity of the State and| re-enacted, there have been no new 
degrading to the office of the judge. | statutes made, and it is held in Schomp 
If it were not that we are accustomed|v. Schenck, 11 Vroom 195, that tlie 
to it, and that the individual fees are! doctrine was not a part of the common 
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law in England, but only the creature 
of statutes and has never had a foot- 
hold in this State. In New York, on 
the contrary, it has been enacted that 
no attorney shall lend or advance any 
money or any bond, etc. to any person 
as an inducement to the placing of 
any claim in his hands for collection, 
and in Coughlinv. N. Y. C. and W. 
R. Rk. R. Co., T11N. Y. 443, it is held 
that an agreement on the part of an at- 
torney to render services and pay the 
expenses necessary to carry on a suit 
and divide the damages which might be 
recovered, is a violation of the statute, 
and in Vulcanite Rubber Co. v. White, 
in the U.S. Cireuit Court for theSouth- 
ern Dist. of N. Y.,reported infra, a very 
thorough examination of the English 
authorities was made by counsel on 
both sides and it was held by the 
court that the action of the defendant 
in sending printed answers to a great 
number of dentists to be sworn to and 
filed and promising to pay the expenses 
of their defences, constituted main- 
tenance und rendered him liable 
to an action for damages. The author- 
ities cited by the counsel will be found 
in the report of the case. 


In the matter of Betsey A. Merrill, 
T1N. Y. 324, it was held that a check 
drawn in the ordinary form, not de- 
scribing any particular fund, does not 
operate as an assignment, equitable or 
otherwise, of the funds of the drawer 
in the hands of the drawee and accord- 
ingly that where an insurance company 
had drawn its check in payment of a 
loss, having at the time funds to meet 
it, but before the check was presented 
a receiver of the company was appoint- 
ed and drew out all its funds the 
check, was pot entitled to be paid in 
preference to other debts. Unless the 
check constitutes an assigument it is 





only evidence of a debt, and there is 
not even an equitable assignment un- 
less the check has been accepted or 
the fund is specified in some way. 
Harris v. Clark, 3 Comst. 119; Lunt v. 
Bank of North America, 49 Barb. 221. 


In Shaner v. Will-ams, 87 IIls., it 
was held that where a new mortgage 
is taken to secure the payment of the 
same debt secured by a prior one and 
this fact is stated in the later mortgage, 
and no new note is taken and a release 
of the old mortgage is given and re- 
corded on the same day with the new 
mortgage, and there is no substantial 
difference between the two mortgages, 
the new mortgage will retain the posi- 
tion of the old one in respect to prior- 
ity and will take precedence over a 
mortgage made between the two. 


In Catlett v. Trustees of M. &. 
Church, 57 Ind. 54, it was held that a 
subscription to « church made on Sun 
day is void, and that a ratification of 
it on another day without new consid- 
eration will not give it validity. There 
is crnel irony in enforeing the Sunday 
laws after this fashion. 


Ix Vhe Inhabitants of Trenton v. 
Trustees of the Public Schools, report- 
ed infra, the Court of Errors affirmed 
the decree of the Court of Chancery, in 
Trustees, ete. v. Taylor, 2N. J. L. J. 
55 and sustained the opinion of Barker 
Gummere, Adv. Mast. upon the pri— 
ority of mortgages held by the State 
over the lien of taxes ; but they over- 
ruled the opinion of the Master upon 
the question of the priority of mort- 
gages in general over subsequent taxes, 


cand held that the provisions of the 


charter of the city of Trenton and 
other city charters, which give priority 
to taxes over mortgages and other en- 
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cumbrances, are not «affected by the 
amendment to the constitution made 
in 1875. Although this was not nec- 
essary to the decision of the case, it 
may be taken as a final determination 
of the question. 





In Steele v. Renn, Supreme Court o! 
Texas, Dec. 1878, 8 Cent. L. J. 275, it 
is held that an innocent purchaser from 
a devisee under a forged will takes a 
valid title. The decision is placed 
upon the principle that the probate of 
a will is a proceeding in rem in which 
the judgment of the court is binding 
upon all the world until it is set aside, 
and the court rely upon a case which 
seems to be that cited anonymously in 
Perkins’ note to 1 Jarman on Wills, p. 
23, whereit is held that a payment 
made to an executor named in a forged 
will, which had been admitted to pro- 
bate, was a valid discharge of the debt, 
although the will was afterward set 
aside and the probate annulled. There 
is no manner of doubt that the probate 
of a will of personal property is con- 
clusive against all the world and is 
sufficient protection to a purchaser, 
but whether the probate would have 
the same effect upon the title to real 
estate is a very different question. In 
Jarwin on Wills, on the same page on 
which the above case is cited, may be 
found the remark, “that the granting 
of probate is conclusive as to the test- 
amentary character of the instrument 
in reference to personalty, but not 
with respect to real estate either free- 
hold or copy hold ; for as to all persons 
other than those who claim the 
sonalty, the proceeding of the Eccles- 
iasticnl Court is res inter alios acta.” 


per- 


See also Perkins’ note to this paragraph 
p. 23. b. In many of the States the 
jurisdiction of the Court of Probate 
bas been extended to real estate, and 
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in these the finding of this court upon 
the validity of the will would be bind- 
ing upon the title to real estate devised, 
but in those States in which the Pro- 
bate Courts have only the jurisdiction 
of the English Ecclesiastical Court, a 
forged will admitted to probate would 
give no better title than a forged deed 
acknowledged and recorded. What is 
the position of the Probate Courts of 
Texas in this respect there is no means 
of judging from the opinion in Steele 
v. Reon. In New Jersey we are not 
aware of any statute or constitutional 
provision which gives the Probate 
Courts any larger jurisdiction in this 
respect than the English Ecclesiastical 
Courts. See the history of these 
courts in the matter of Coursen’s Will, 
3 Gr. Ch. 408. 





Wedl, 
Judge Gresham rendered a decision in 
the United States Circuit Court for the 
District of Indiana, sustaining Benj. 
F. Green’s patent for the Driven Well. 
This is the third decision made in a 
well contested case and after full ar- 
gument in which this patent is sus- 
tained. This first was rendered by 
Judge Benedict in the Circuit Court 
for the Eastern District of New York, 
Andrews v. Carmen, 13 Biatchf. 307 ; 
and the second by Judges Nelson ard 
Dillon in the Cireuit Court for the 
District of Minnesota. Now that these 
wells are so generally used, and it is 
even proposed to supply our cities by 


In Hine and Stephenson v. 


means of them. it may be interesting 
to state the points of novelty claimed 
by the complainant's counsel in the In- 
dian» case and sustained by the court. 
The novelty and utility of this process 
of constructing wells consist, he says, 
in the following changes from any pre- 
vious known process : 

1. In dispensing altogether with a 
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lining or wall of the well outside and 
independent of the pump stock. 

2. In dispensing with any storage 
reservoir, as required for all wells made 
by any previously known process. 

3. In making the instrumentality 
which punctures the earth, also line 
the well pit and serve as the barrel of 
the pump which operates the well. 

4. In making the weli air-tight in- 
stead of open, so that when the pump 
is operated the weight of the water 
compelling a flow from the water-bear- 
ing stratum into the well, bas the ad- 
ditional weight and pressure of the 
atmosphere driving the water into 
what would otherwise be a vaccum. 


In Green v. French, decided by 
Judge Nixon at the last term, a pre- 
liminary injunction was granted against 
the use of these wells without the per- 
mission of the patentee or his assignee, 
and it was held that the assignee of 
the patent was not guilty of laches in 
not having sooner brought suit against 
the defendant, since it appeared that a 
test case had been before the courts 
for several years in which the whole 
question was thoroughly tried. 


In the matter of Thomas Graham, 
the conclusion of the Supreme Court in 
regard to his prosecution after he had 
given testimony agunt his accomplice, 
Benj. Hunter, is reported on another 
page. In connection with this it may 
be interesting to refer to the Cecision 
of the United States Supreme Court in 
The United States v. Oliver, and seven 
other cases decided with it a few weeks 
ago. The defeudants pleaded an 





agreement made with them by the dis- | 
trict attorney that if they would testify | 
in behalf of the United States frankly 
and truthfully when required in ret | 
erence to a conspiracy among sata 


government officials in the internal 
revenue service, and would plead guilty 
to one count in an indictment pending 
against them, then the United States 
would recall any and all assessments 
against their property and would not 
enforce any penalties or forfeitures 
against them, and the pleas alleged 
complete performances on their part. 
Upon demurrers and other objections to 
their pleas, it was held that the dis- 
trict attorney had no power to make 
any such agreement. The court dis- 
cussed very fully the history of the 
practice in such cases including the 
earlier practice of approvement, and 
said: “The general rule is that if an ac- 
complice, when examined as a witness 
by the public prosecutor, discloses 
fully and fairly the guilt of himself and 
his associates, he will not be prosecut- 
ed for the offence disclosed, but it is 
equally clear that be canuot by law 
plead such facts in bar of any indict- 
ment against him, nor avail himse f of 
it upon its trial, for it is merely an 
equitable title to the mercy of the exe- 
cutive.’ King v. Garside, 2 A. and E. 
275; Rex. v. Lee, R. and R. Cr. Cas. 
361; Rex. v. Hunton, Ib. 454. 


In our note to Coughlin v. Black- 
well in the Mareh number of Tar Law 
JournaL, p. 68. we said that the ruling 
in this case was that section 129 of the 
Practice Act concerning recoupment 
does not authorize the recovery of a 
judgment by the defendant against the 
plaintiffin case the defendint’s dama 
ges exceed the plaintiff's claim ; and we 
udded, “We are informed that Judge 
Dixon has made a contrary ruling.” 
We are now advised that this informa- 
tion was ineorrect. Judge Dixon held, 
two or three years ago at the Cireuit, 
in accordauce with Coughlin v. Black, 
that recoupment could be used only as 
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a defence and not for the purpose of 
a recovery by the defendant. The case 
which led to our mis-information was 
an action by dyers for the dyeing of 
silk, The defence was that tue plaintiff 
had injured some of the silk in dyeing 
it, and that the plaintiff and defendant 
had agreed on the compensation to be 
made for such injury, and the swm so 
agreed on the defendant sought to set 
off against the plaintiff's claim. Hence 
it became a mere case of set-off and 
the defendant, having proved what he 
alleged, had an affirmative verdict. 





Tue danger of making laws general 
in their form when they are intended 
to apply to a single object, is illus- 
trated by the excitement which was 
created in Paterson by an act which 
was passed at the last session for the 
purpose, it is said, vf giving a general, 
and therefore constitutional form to 
an act of the previous session which 
was intended to apply only to Newark 
and Jersey City. The act of 1878, 
(Chapter 216) provides thxt in any city 
in this State, where a board of assess 
ment and revision of taxes now exists, 
such board shall hereafter 
four members, who shall be nominated 
by the Mayor and confirmed by the 
common council, shall hold their office 


covsist of 


for four years and shall each receive a/ 





ithe functions of both. 





1878 now apply? and in Paterson the 
announcement of it gave rise to con- 
siderable excitement and controversy, 
for if the law affected that city it would 
deprive four cowmissioners of their 
offices and increase the aggregate ex- 
pense for salaries from $3,600 to 
$8,000. The law is, however, limited 
in its application to cities in any of 
“now exists a board of 
assessment «and revision of taxes.” 
This limitation in a law of this kind is 
evidently intended to define accurately 
the extent of the operation of the law 
and must be construed strictly. Now 
the city of Paterson has not “a board 
of assessment and revision of taxes ;” 


which there 


it has ‘ta board of assessment of taxes” 
and “a board of appeals and revision 
but not one board’ uniting 
It can not be 
beld to answer literally the description 
of the cities to be affected by the act, 
and practically there would be great 
difficulty in applying to two boards 
provision for the appointment of com- 


of taxes” 


missioners who are to constitute only 
one board. 


APPOINTMENT TO FILL A VA- 
CANCY. 





During the last session of the Leg- 
islatnre the governor nominated Lud- 


salary of $2,000 a year, and also pro-|low McCarter to be president judge of 


vides that the act shall not apply to} 


the Gourt of Common Pleas for the 


cities having a population of less than |County of Essex, John H. Stewart, 


one 
The act in this form was evidently lim- 
ited to Newark and Jersey City. By 
an act of the session of 1879, the clause 
limiting the act to cities having more 
than one hundred thcusand inhabitants 
was repealed, leaving tle act genera! 
in this respect. The repeal of this 





the session. 
lel March 15th, and the terms of the 


hundred thousand inhabitants. | Esq., to the same position in Mercer 


County, and A. K. Cogswell to the 
same office in Middlesex County. All 
of these nominations were rejected by 
the Senate. The governor made no 
other nominations before the close of 
The Legislature adjourn- 


limitation, of course, gave rise to the | judges then holding the offices expired 


question, To what cities does the act of 


| April Ist. 


On April 2d the governor 
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appointed to these offices the same men 
who had been rejected by the senate. 

These appointments suggest a very 
interesting constitutional inquiry in re- 
gard to the power of the governor to 
make appointments in the recess of the 
senate. 

Article V. of the Constitution, §12, 
defining the power of the executive, 
provides that “ when a vacancy hap- 
pens during the recess of the legisla- 
ture, in any office which is to be filled 
by the governor and senate, or by the 
legislature in joint meeting, the gov- 
ernor shall] fill such vacancy, and the 
commission shall expire at the end of the 
next session unless a successor shall be 
sooner appointed.” Article VI, Section 
VI., §1, provides that one judge of the 
Court of Common Pleas in each county 
shall be appointed in each year, except 
to fill vacancies, which shall be for the 
unexpired term only. The appoint- 
ment of the Common Pleas judges was 
formerly made under §2 of Section IT., 
Article VII, by the senate and general 
assembly in joint meeting, but by the 
umendments made in 1875, §1 of this 
section was so altered as to include 
these judges with the others who are 
to be nominated by the governor, and 
appointed by him, with the advice and 
consent of the senate. The latter part 
of §2 of the same section declares that 
they shall hold their offices for five 
years; “but when appointed to fill 
vacancies, they shall hold for the unex- 
pired term only.” This §2 was not ex- 
pressly repealed by the amendment, 
although the amendment directs that 
$3 shall be called §2, and the first part 
of the old §2 is inconsistent with $1 as 
amended, and it is necessary to retain 
the second part of the paragraph in 
order to fix the term of office of the 
judges of the courts of Common Pleas. 

Do these constitutional provisions 





give the governor power to appoint a 
judge on the expiration of the term of 
his predecessor in the recess of the 
senate, in case no provision for filling 
the office has been made during the 
session? Does a vacancy exist within 
the meaning of the constitution? And 
if so, has a vacancy happened within — 
the meaning of §12 of Article V. ? 

Similar questions have arisen in our 
own State and under the laws and con- 
stitutions of other States and of the 
United States, and much difference of 
opinion has been expressed, but the 
discussions have been conducted more 
frequently before legislative bodies, or 
by attorney-generals in advising the 
executive than before the courts, and 
there are comparatively few judicial 
decisions on the subject, and many of 
these turn upon peculiar forms of 
words. 

It is argued on the one side that the 
vacancies spoken of in the constitution 
are only those which occur after the 
office has been occupied during a part 
of the term, different rules being pro- 
vided for filling full terms from those 
which apply to vacancies, the constitu- 
tion declaring that when «un appoint- 
ment is made to fill a vacancy (whether 
by the governor alone or by the gov- 
ernor and senate) it shall be for the 
unexpired term only. And farther, 
that, however this may be, a vacancy 
cannot be suid to happen when it oc- 
curs by the inevitable and expected 
expiration of a term of office by lapse 
of time ; and it is urged in support of 
this literal construction, that any other 
interpretation would leave it in the 
power of the governor to make succes- 
sive appointments from year to year, 
against the expressed will of the senate. 

On the other side it is contended 
that whatever may be the meaning of 
the word vacancy in another section of 
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the constitution, in this section relat- 
ing to the power of the goyernor to 
make appointments during a recess, it 
must be taken in its usual sense and 
must include all cases in which the 
office is vacant, and also that the word 
happen must not be taken tvo literally, 
but that its meaning must be controlled 
by the spirit and intent of the consti- 
tution, which is that the public service 
should not be crippled even for a short 
time by the suspension of any of the 
public offices. 

There are no cases in which the con- 
clusions of both sides are so capable of 
being sustained by plausible argu- 
ments, and in which it is so difficult to 
answer effectually the reasonings of 
either side, as those which involve 
questions of the construction of words, 
or questions of public policy, and as 
this subject involves questions of both 
these kinds we shall not undertake to 
reach a definite conclusion, but shall 
only refer to a few other case; in which 
the same subject has been discussed. 

A case somewhat similar arose in our 
own State in 1859, when the term of 
Che::cellor Williamson expired. Gov- 
ernor Newell had sent many names to 
the senate and they had all Leen re- 
jected. Chancellor Williamson's term 
expired February 6th. The senate 
remained in session until March 24th, 
and the governor continued to send in 
names, but the senate adjourned with- 
out having confirmed any of the nom- 
inations, and the State was without a 
charcellor. In this case the vacancy 
occurred during the session. The 
Democratic papers insisted that the 
vacancy was not such as the governor 
could fill up, because it was not a va- 
eancy which happened during the re- 
cess of the legislature, and the Repub- 
lican papers contended that, although 


exercise of the appointing power dur- 
ing the recess, yet the constitution 
ought to be liberally construed accord- 
ing to its spirit. 
ever, did not make the appointment, 
and the State was without a chancellor 
until Henry W. Green was. appointed 
with the consent of the senate on 
March 15th, 1860. 

This case may appear to be essen- 
tially different from the present one, 
because in the former the vacancy oc- 
cured during the session of the legis. 
lature, butin many of the opinions of 
the attornev-generals of the United 
States, it is argued that a vacancy 
whick begins during the session and 


The governor, how- 


continues during the recess may be 
said to happen to exist in the recess, 
and it is held that it may be filled by 
the President alone under the author- 
ity given him “to fill up vacancies that 
may happen during the recess of the 
senate.” In October, 1823, the Pres- 
ident asked the opinion of Attorney- 
General Wirt whether he might fill the 
vacancy in the office of navy agent 
caused by the expiration of the term of 
Gen. Swartwout during the last ses- 
sion of the senate and the failure of 
the senate to confirm the nomination 
of another person. The Attorney-Gen- 
eral argued that to happen might be 
taken to mean happen to exist, and 
that this sense was most accordant 
with the reason and spirit of the con- 
stitution, and he declared it to be his 
opinion that, although the President 
alone could not make a permanent ap- 
| pointment during the recess, he had 





ithe power of filling the office by a 
‘commission to expire at the end of the 
|next session, whenever by any casualty 
the office happened to be vacant in the 
absence of the senate, 1 Op. Att’y-Gen. 


631. Again, March 24, 1824, he ad- 


the prevailing opinion is against the! vised the President that the subse- 
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quent nomination to and confirmation 
by the senate of a person who had 
been appointed during a recess, was 
a new appointment and required a new 
official bond, 1 Op. Att’y-Gen. 637, 
and Attorney-General Berrien, March 
30, 1830, and also April 16, 1830, ex. 
pressed the opinion that an appoint- 
ment made by the President during a 
recess was a temporary and not a per- 
manent appointment. 2 Op. Att’y- 
Gen. 320, and 336. In the case of Sam- 
uel Gwinn, July 19, 1832, Roger B. 
Taney, Attorney-General, concurred 
in the opinion of Attorney-General 
Wirt, delivered March 22d, 1823, and 
held that the President bas power, dur- 
ing the recess of the senate, to fill 
vacancies that may happen to exist,and 
is not limited in its exercise to those 
which occur during the recess. In this 
ease Mr. Gwinn had been appointed 
during a recess on the expiration of 
the term of his predecessor and had 
been nominated to the senate during 
their next session, but they refused 
to confirm him. His term expire! at 
the end of the session and the Pres- 
ident appointed him again. This ap- 
pointment the Attorney-General con- 
sidered a valid one. He says, however, 
that vacancies are not designed to be 
kept open by the President for the pur- 
pose of avviding the control of the 
senate. He cited the case of Amos 
Binney, who was appointed by Mr. 
Adams on March 22, 1825, during the 
recess of the senate, after the expira- 
tion of a previous temporary appo.nt- 
ment, 2 Op. Atty.-Gen. 525. A similar 
opinion was given by H. 38. Legare, 
Attorney General, Oct. 22,1841. At- 
corney-General Mason, however, April 
18, 1845, advised the President that 
“if vacancies are known to exist dur- 
ing the session of the Senate, and 
nominations are not then made, they 





cannot be filled by executive appoint 

ments in the recess of the senate.” 
But in an opinion delivered August 13, 
1846, he discussed all the precedents 
in the attorney-general’s office, and 
concurred in the opinions before cited. 
In this case a temporary appointment 
was about to expire at the end of a 
session; two nominations were made 
by the President during the session 
and the senate rejected one and failed 
to act on the other. The attorney-gen- 
eral held that the failure of the senate 
to confirm might be considered acci- 
dental, and that, therefore, the vacancy 
might be said to have happened during 
the recess, and that considerations of 
public policy required that it should be 
filled by the President. 

These opinions of the attorney-gen- 
erals cannot be regarded as havi g the 
authority of judicial decisions. They are 
only the opinion of the counsel of the 
government, and may, without disre- 
spect, be thought to bave been influ- 
enced by considerations of the public 
policy of the moment. 

Judge Story, writing in 1832, says in 
his Commentaries on the Constitution, 
vol. 3, §1553: “The senate (April 
20, 1822) seem distinctly to have held, 
that the President could not create the 
office of a minister, and muke appoint- 
ments to such office during the recess, 
without the consent of the senate. By 
‘vacancies’ they understood to be 
meaut vacancies occurring from death, 
resignation, promotion orremoval. The 
word ‘happen’ had relation to some 
casualty not provided for by law. If 
the senate are in session when offices 
are created by law, which have not yet 
been filled, and nominations are not 
then made to them by the President, be 
cannot appoint to such offices during 
the recess of the senate, because the 
vacancy does not happen during the 
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recess of the senate.” Judge Story 
refers also, 2 Comm. Const. $725, note 
2, to the case of Mr. Lanman appointed 
to the senate by the governor of Con- 
necticut during the recess of the legis 
lature. According to him the case 
turned upon the fact that the appoint- 
ment was made before the vacancy oc- 
curred ; but it appears from Benton's 
Thirty Years View, vol. 1, p. 56, that 
the case was discussed on broader 
grounds. “Mr. Tazewell,” he says, 
“was the principal speaker against the 
validity of the appointment, arguing 
against it both on the words of the 
constitution and the reason of the pro 
vision. The words of the constitution 
are: ‘If vacancies happen (in the sen- 
ate) by resignation or otherwise, during 
the recess of the legislature of any 
state, the executive thereof may make 
temporary appointments until the next 
meeting of the legislature.’ ‘Happen’ 
was held by Mr. Tazewell to be the 
governing word in this provision, and 
it always implied a contingency and an 
unexpected one. It could not apply to 
a foreseen event, bound to occur at a 
fixed p:riod.” The senate declined to 
admit Mr. Lanman to a seat. The dis- 
cussion which has recently taken place 
in the senate in regard to the admission 
of Mr. Bell, appointed by the governor 
of New Hampshire, related to the same 
clause in the Constitution of the United 
States, which is very similar to the 
clause in our constitution which we are 
now considering. In the case of Bell, 
the vacancy occurred on the expiration 
of a term, but it was caused by an un 
usnal, and in some sense accidental 
condition of affairs, brought about by 
a change in the constitution. The 
legislature, elected under the old con- 
stitution, had left the election of the 
senator to the legislature which had 
been already elected under the new 





constitution, but which did not meet 
until June. The unexpected extra ses- 
sion of the U. S. senate made it impor- 
tant that the vacancy should be filled 
in March. The senate considered that 
this was a vacancy happening during 
the recess, which might be filled by the 
governor, and admitted Mr. Bell to a 
seat. 

We have cited these decisions of the 
senate and of the attorney-generals at. 
greater length because the judicial de- 
cisions are not very numerous nor 
always in point. In the People v. 
Mizner, 7 Cal. 519, it was held that an 
appointment made by a governor on 
the regular expiration of aterm, during 
w recess of the senate, was not an ap- 
pointment to fill a vacancy, but an 
appointment to a full term, subject to 
the action of the senate, and that the 
governor could not make a new ap- 
pointment at the end of the next session 
of the legislature, unless the senate 
had rejected the previous appointment. 
The governor had power in California 
io fill vacancies whenever any office for 
any cause became vacant, by a com- 
mission to expire at the end of the next 
session. And a similar doctrine was 
held in Shepherd v. Haralson, 16 Lo. 
Am. 134. In People v. Tilton, 37 Cal. 
614, it was held that there was no 
vacancy to be filled by the governor 
where the law provided that an incum- 
bent should hold over until his succes- 
sor was appointed. 

The Supreme Court of Arkansas, in 
a case cited anonymously by Senator 
Saulsbury, in the debate on the case of 
Mr. Bell, had before them the ques- 
tion what was meant by a “vacancy” 
in a clause in the constitution of that 
State, which provides that when any 
vacancy shal) oceur in the office of a 
commissioner by death, resignation or 
otherwise, and they said : “We consid- 
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er it perfectly clear that the vacancies 
contemplated, necessarily presupposed 
that the offices had been onee filled, 
and that the provision for filling those 
vacancies was solely designed to em- 
brace the unexpired portion of the 
term that might remain after the hap- 
pening of such vacancy.” 

The case of Brady v. Howe, 50 Mo. 
607 (Oct., 1874) was as follows: The 
term of Chancellor Simmons having 
expired during a recess of the Senate, 
Lieut.-Gov. Davis, acting as governor, 
re-appointed Simmons on July 17, 1874. 
Simmons accepted and qualified, took 
leave of absence and returned to the 
state about the tenth day of October. 
During his absence Gov. Ames revoked 
his appointment, and about the time of 
his return appointed J. N. Campbell. 
It was insisted that Campbell's ap- 
pointment was a nullity because the 
vacancy had been filled by the appoint- 
ment of Simmons. The constitution 
provides that ‘fall vacancies that may 
occur—from death, resignation or re- 
moval, shall be filled by appointment 
as aforesaid ; provided that if any va- 
eancy shall occur during the recess of 
the legislature, the governor shall ap- 
point a successor, who shall hold his 
office until the next session of the 
legislature. Sect. 106, of the Code 
(1871) directs that the governor shall 
fill by appointment, with the advice 
and consent of the senate, all offices 
subject to such appointment under the 
constitution and laws, when the term 
of the incumbent is about to expire. 
Simvale, J,, after quoting these provis- 
ions, says: “He (the governor) shall do 
this in advance of the expiration of 
the term, so that the senate may, with 
him, do its duty under the constitution 
in advising and consenting to the ap- 
pointment. He must select such time 
before the expiration of the term for 
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making the appointment as that he 
may obtain their concurrence. * * 
Clearly the governor cannot appoint to 
a vacancy which happens during the 
session of the senate, without its con- 
currence, unless, as provided in the last 
clhuse of the section, it took place 
during the last five days of the session. 
Nor can he fill a vacancy caused by 
the refusal of the senate to confirm 
any appointment or nomination. Only 
when it is impracticable for the senate 
to unite with the governor, does the 
constitntion and statute intend that 
the governor alone can make the ap- 
pointment. The statute regulates the 
subject on that theory. First, If the 
office is about to be vacant by the ex- 
piration of the term, the governor must 
send his nomination to the senate for 
its advice and consent. The impending 
vacancy will oceur at a time certain, 
and is in no manner contingent. See- 
ond, If the vacancy, from any cause, 
takes place during the session of the 
senate, an appointment must be made 
by the governor and senate, unless it 
is covered by the last clauses of the 
section.” 

This decision was made under the 
statute of Missouri,which declares that 
the offices shall be filled by the gov- 
ernor and senate when the term of the 
incumbent is about to expire, but it 
seems us be none the less 
exuctly in point upon the present case. 
This statute is nothing more than a 
declaration of the duty of the govern- 
or and senate as it exists in this State, 
and would exist in Missouri, without 
the statute, and the eonelusion of the 
court could not have been affected by 
the absence of the statute. It is clear- 
ly the duty of the governor and senate 
in this State to provide for the filling 
of an office before the term of an in- 
cumbent expires, and it is difficult to 


to to 
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suppose that their failure to perform 
this duty before the adjournment of 
the senate was one of the contingen— 
cies or events by which a vacancy 
might happen which would give the 
governor the sole power of appoint- 
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The space at our command is alto- 
gether inadequate to a full discussion 
of this subject on principle as _ well as 
authority and we have preferred to at- 
|tempt nothing more than state a few 
of the cases which may throw some 





ment. 


‘light upon the matter. 





COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MORTGAGES. 


The Trustees for the Support of Puhlic Schools 
v. The Inhabitants of the City of Trenton. 
{March Term, 1879.) 


1. The charter of the city of Trenton makes 
taxes a lien on the lands for which they are 
imposed, paramount to prior judgments, 
mortgages and other encumbrances thereon, 

2. These provisions of the city charter were 
not abrogated by $12, Sec. VIII, Art. IV of 
the constitutional amendments of 1875. 

3. Every system of taxation consists of two 
parts ; the one relating to the assessment, the 
designation of the persons and things which 
shall be the subject of taxation and the ap- 
portionment of the taxation ; the other the 
collection of the taxes assessed. $12, Sec. 
VIII, Art. IV of the constitutional amend- 
ments relates only to the assessment of taxes 
and equalization of the burdens of taxation 
as will result from the designation of the 
property to be taxed, and the apportion- 
ment of the taxes thereon. The mere ma- 
chinery by which taxes shall be assessed 
and collected is left in legislative discretion. 

. The abrogation of a prior statute by a sub- 
sequent statute, or a subsequent constitu- 
tional provision which is self executing, by 
reason of the repugnancy between the two 
extends only so far as they are incompatible; 
in other respects the original law is left in 
full force. 

These provisions of the charter of the city 
of Trenton do not apply to mortgages made 
to the State or its representatives to secure 
the funds of the State, invested on mort- 


6, The immunity of the property of the State 
from taxation does not result from a want 
of power in the legislature. But inasmuch 
as taxation of public property would nec- 
essarily involve other taxation, the infer- 
ence of law is that the general language of 
statutes is not applicable to the property of 
the State or its municipalities. 

. The city of Trenton has no power to tax 
mortgages directly, and from the fact that 
such mortgages are by implication excepted 
from that part of the statute which pre- 
scribes the subjects of taxation, it follows 
that they are not included in the other pro- 
visions of the statute which provide a mode 
for the collection of taxes. 

. Independently of prerogative, as a matter 
of construction, it must be clear that the 
government was in the contemplation of the 
legislature before a court would be author- 
ized to put a construction on astatute which 
would affect rights of the State. 

Mortgages made to the Chancellor for in- 
vestments of money in the Court of Chan- 
cery, which are required to be invested by 
the order of the Chancellor and in his name, 
are within the same priuciples of immunity 
from the operation and effect of the tax 
law. 

On appeal by the defendants from 
the decree of the Chancellor in the 
suit of Trustees, ete., v. Taylor, 2 N. 
J. L. J. 55. 

This was a snit to foreclose a mort- 
gage given to the appellants to secnre 


$5,000, money belonging to the public 


— 





gage. 


school fund, dated April 23d and re- 
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corded April 26th, 1861. There 
was a second mortgage on the same 
premises dated April 15th, 1867, for 
$5,513.33, held by the Chaneellor as 
security for an investment of moneys 
in the Court of Chancery, invested in 
the name of the Chancellor for the ben- 
efit of parties to a suit and their rep- 
resentatives. 

Taxes assessed upon the mortgaged 
premises in the name of ‘Taylor, the 
owner, under the charter of the city of 
Trenton for the years 1875, 1876 and 
1877, were in arrears and remained un- 
paid. The city of Trenton was made 
a party of the suit with an allegation 
that the taxes were subject to the 
mortgages. The lands had been sold 
for the taxes of 1875, and bought in by 
the city for a term of fifty years. By 
virtue of section 61 of the charter, in 
connection with the following sections, 
taxes are a lien on the lands for which 
they are imposed superior to “judg- 
ments, mortgages and encumbrances,” 
and the title of a purchaser at a tax 
sale is paramount to prior judgments, 
mortgages and other encumbrances. 
Upon the opinion of Barker Gummere, 
Esq., Advisory Master, a decree was 
made in the Court of Chancery at the 
February term, 1879, whereby the lien 
of the taxes was declared to be subject 
to both mortgages. 

Mr. EL. Campbell for appellants. 

Mr. Johnson and Mr. J. P. Stock- 
ton, contra. 

Derve, J., in delivering the opinion 
of the court said: The provisions of the 
charter of the city of Trenton, making 
taxes the first lien on the lands for 
which they are imposed, are common 
to the cities generally in this State ; 
but they are not contained in the gen 
eral tax laws of the State. By the gen- 
eral statute taxes are a lieu only on the 
estate which the owner had at the 
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time of the assessment, and mortgages 
and encumbrances prior to the assess- 
inent are unaffected by the tax or by a 
sule in satisfaction thereof, Morrow v. 
Dows, 1 Stew. 159. Though the pri- 
ority of taxes over mortgages and oth. 
er encumbrances in the city of Trenton 
and in other cities where the same 
policy has been adopted, exists under 
legislation which is special and local, 


‘such legislation was not abrogated by 


$12, See. VITI, Art. IV of the constitu- 
tional amendments of 1875. ‘“Proper- 
ty shall be assessed for taxes under 
general laws and by uniform rules, 
according to its true value.” This ex- 
ecuted itself and proprio vigore abro- 
gated all inconsistent special laws for 
assessing property for taxes. State, 
North Ward Net. Bank Pros., v. City 
of Newark, 10 Vr. 380, 11 id. 558. To 
what extent this provision operated 
to abrogate special and local legislation 
for the assessment and collection of 
taxes, is a matter of construction. The 
appropriate rules of construction have 
been adjudged in a series of cases re- 
lating to statutes, Wood v. The United 
States, 16 Pet. 342 ; Industrial School 
v. Whitehead, 2 Beas. 290; Mech. and 
Traders Bank v. Bridges, 1 Vr. 112. 
The principle is applicable alike to 
statutes and constitutional provisiuns. 
The effect of constitutional provisions 
and restrictions extends no further 
than to such laws as are plainly repag- 
nant to them. 

Every system of taxition consists of 
two parts, one relating to the assess- 
ment, the designation of the persons 
and things which shall be the subjects 
of taxation, and the apportionment of 
taxition among such persons and 
things ; the other, the collection of the 
taxes ussesse | by enforcing thea pry- 
ment thereof, Mech. and Traders Bank 
v. Bridges, 1 Vr. 112. The constitu. 
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tional provision invoked in express 
words relates only to the assessment 
of taxes, and even in that respect con- 
cerns only such equalization of the 
burdens of taxation as will result from 
the designation of the property which 
shall be the subject of taxation and the 
apportionment of taxes thereon by un 
iform rules and upon true valuations 
thereof. By what officer the tax 
should be collected and whether pay- 
ment should be enforced by a warrant 
leviable on goods and chattels, or on 
the person, or by a lien upon and sale 
of property real or personal, are mat- 
ters of little importance, which were 
wisely left to legislative discretion. 
Statutes relating to these subjects, 
though local and special, were not ab 
rogated and are not interdicted by this 
amendment to the constitution. 
Haviny reached the conelusion that 
in the city of Trenton, as a general 
rule, taxes are a lien paramount to 
prior mortgages, the enquiry arises 
whether the two mortgages involved 
in this case are subject to such lien. 
The general dvctrine is that lens 
take precedence in the order of priority 
in date. The power of the legislature 
to make taxes a lien upou the estate of 
all parties interested in the land 1s not 
denied. The displacement of prior in- 
cumbrances can only be effected by the 
exercise of sovereign prerogative, and 


will not be presumed to have been in- | 


tended without clear expression of leg- 
islative intent. The wortgage of the 
complainant was given to secure an 
investment of funds set apart for the 
support of the public schools. By the 
constitution this fund is required to be 
securely inyested and to remain a per- 
petual fund, and the income to be ap. 
plied annually to the support of the 


public schools, and the legislature is | time. 





— 
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the fand for any other purpose. Const., 
p. 6, Sec. VIII, Art. IV. The consti- 
tutional protection of the school fund 
is, however, only referred to in order 
that no inference may be drawn from 
this opinion that the legislature has 
the capacity to impair the integrity of 
that fund. The case will be examined 
exclusively on the broader question 
whether the statutes give priority to 
tuxes over apy securities in which the 
funds of the state are invested, because 
this question includes the mortgage of 
the Chancellor. 

The immunity of the property of the 
state from taxation does not result 
from a want of power. The state may 
tax such property, but as this would 
involve other taxation and the public 
would be merely taxing itself, the in- 
ference is that general language in the 
tax laws does not apply to public prop- 
erty. Hence crown lands and the lands 
of the state and its political subdivis- 
ions are not taxable under general 
statutes. Mersey Docks v. Cameron, 
11H. of L. Cas 443; Atty-Gen. v. 
Morris, 2 M. & W. 159; Inhabitants, 
ete. v. County Comm'rs, 4 Gray 500; 
Wooster Co. v. Wooster, 116 Mass.193 , 
State v. Gaffney, 5 Vr. 131. The city 
of Trenton had no power to levy a tax 
directly upon the mortgage of the com- 
plainant. From the fact that the prop- 
erty of the State is excepted by impli- 
cation from that part of the tax law 
which prescribes the subjects of taxa- 
tion, it would follow logically, as a 
necessary sequence, that its property 
is not affected by the other provisions 
of the law which provide a mode for 
the collection of the taxes. The com- 
plainants do not rely upon the prerog- 
ative right of the State to a preference. 
They have a priority of lien-in point of 
This priority the city endeavors 


forbidden to borrow or use any part of! to displace by the force of their charter 
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and the complainants deny that the 
provisions of the charter are applicable 
to their mortgage. The common law 
doctrine is that where the King has any 
prerogative right, title or interest, and 
the statute is general, he shall not be 
barred by the general words of the act. 
Magdalen College Case, 11 Co. 74; 
Plowden 239; Bac. Abr. Stat. E. 
Independently of any notion of 
prerogative, the same doctrine ought 
to prevail, founded upon legislative 
intent. Where the government is not ex- 
pressly or by necessary implication in- 
cluded, it ought to be clear from the 
nature of the mischiefs to be reached 
or the language used, that tie govern- 
ment itself was in the contemplation of 
the legislature before any court would 
be authorized to put a construction on 
a statute which would affect its rights, 
United States v. Hoar, 2 Mason 314. 
The government is beld not to be in- 
cluded in the statutes of limitations, 
Lambert v. Taylor, 4 B. & C. 138; 
United States v. Hoar, 2 Mason 311. 
Nor to be affected by a discharge in 
bankruptcy, Anon, 1 Atk. 262; United 
States v. Nilson, 8 Wh. 255. The rule 
of construction above mentioned was 
adopted and enforced in this State in 
Den v. O’Hanlin, Spencer 31; S. C., 
1 Zab. 582, under circumstances which 
give that case the force of a diréct 
precedent on this subject. 
Considerations of public policy of the 
greatest weight require the application 
of this rule of construction to the case 
now in hand. If the securities of the 
Stute are subject to the lien of the taxes 
their value is liable to be destroyed by 
the fuilure of its agents to make re- 
demption, and without a legislative ap- 
propriation, no funds would be pro- 
vided for that purpose. The mortgage 
of the Chancellor is entitled to stand 
in the same position. It was executed 
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and delivered before any of these taxes 
were assessed. It represents property 
which the State, in virtue of its sover- 
eignty, has drawn into its courts and is 
invested in the name of its Chancellor 
as its agent. 

Drxon, J., Dissented from that part 
of the opinion which declared the 
mortgage of the Chancellor to have 
priority over taxes. 

Decree affirmed. 


TRUST ESTATE—LIABILITY TO 
CREDITORS. 





Executors of Sisson v. Blair et als. 
[March term, 1879.] 

On appeal from the decree of the 
Chancellor. 

Charles G. Sisson, deceased, by 
his last will proved April 31, 
1874, bequeathed to his exeeutors the 
sum of one million dollars in trust ; 
two hundred and fifty thousand dollars 
for each of his four children, and his or 
her issue, to be kept safely in 
vested, and to pay to each one of his 
four children at such times and in such 
manner and in such amounts as _ his 
executors should deem most prudent, 
the interest and income of the sum so 
devised in trust for each, during his or 
her natural life, and upon the death of 
any or either of three of his children, 
Eva, Charles and Elizabeth, leaving 
issue, the interest and income of 
such sum so devised in trust for the 
child so «dying to be applied and 
paid as far as necessary and proper in 
the opinion of the executors for the 
maintenance and support of such issue 
with further directions for paying over 
the principal to the issue on their all 
attaining the age of twenty-one. 

The bill was filed by the executors 
of Charles G. Sisson, deceased, for the 
aid and direction of the Court of Chan- 
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cery in the execution of these trusts in 
the will. The parties to the suit were 
Charles G. Sisson, Jr., one of the tes 

tator’s children above named; Van 
Antwerp and Mabie judgment creditors 
of said Charles, and Blair, who was 
appointed receiver under supplemen- 
tury proceedings had upon said judg- 
ment. The net income of the fund 
was about $14,000 a year. Of this 
income the executors had in hand a 
considerable sum which they had kept | 
back because they did not think it 
prudent to pay it over tohim. All the 

defendants answered. 

Mr. L. Zabriskie and Mr. Gilchrist 
for complainants. 

Mr. White for Chas. G. Sisson, Jr. 

Mr. J. A. Blair, pro se. 

Mr. Hartshorne for judgment cred- 
itors. 

Derve J. delivered the opinion of 
the court, in which it was held: 

1. That the gift to the life tenant of 
the income was a substantial gift. It 
is his absolutely, and any accumula- 
tions of interest during his life not 
paid over at his death, go to his per- 
sonal representatives ana not to his 
issue under the testator’s will. Green 
v. Spicer, 1 R. and M. 395; Barber v. 
Barber, 3 My. and Cr. 688 ; Beevor v. 
Partridge, 11 Simons 229. 

2. That the executors are not re- 
quired to pay the income over as fast as 
it accrues, or whenever demanded. 
They have a reasonable discretion over 
tae subject, and the life tenant is enti- 
tled to the interest and income wh -n 
collected by the execators subject to a 
reasonable discretion on the purt of 
the executors as to the tines, muiner 
and amounts of the payments. 

3. That the power of a receiver ap 
pointed npon the petition of a judg 


ment creditor to sne for property or 


debtor, is confined to cases where the 
trust was created by the debtor him- 
self, Frazin v. Barnum, 4 C. E. Gr. 
316; Mabbell v. Williams, 2 Keyes 
457; Campbell v. Foster, 35 N. Y. 
361; Freeman on Ex. §420, and that 
Blair as receiver had no power over 
and no right to collect or receive the 
money in controversy. 

4. That the Statutes which regulate 
the action of the Court of Chancery in 


‘compelling discovery of trust property 


and applying it to the use of judgment 
creditors, expressly except trust prop- 
erty “‘ where the trust had been created 
by, or the fund held in trust has pro- 
ceeded from some person other tnan 
the defendant himself.” Acts of Mar. 
20, 1845, and Apr. 12, 1864. Rev. p. 
120, See. 88 to Sec. 94. 

5. That the power of the Court of 

Chancery on this subject, apart from 
the statutes, extends only to aiding the 
judgment creditor where a trust has 
been interposed, which obstructs the 
operation of the process of the common 
law court and reaches only such 
property, as sive for the interposition 
of the legal obstacle, might have been 
reached by such _ process, Neate v. 
Duke, of Marlborough, 3 My. and Cr. 
416; Lewinon Trusts 648, (Taylor v. 
Jones 2 Atk. 600 distinguished) and 
that its jurisdiction does not extend 
(in the absence of frand) to a trust 
estate except where the trust proceeds 
from, or was created by the debtor 
himself, Bayard v. Hoffman 4 Johns, 
Sh. 450; MeDermit v. Strong, id. 
688 ; Hadden v. Spader. 20. Johns 554 ; 
Nicholas v. Exton, 1 Otto. 117; Dono- 
van v. Finn, Hopkins, 67 ; Disborough 
v. Ounterlt, Sixt. 298; Johnson v. Wood- 
rnff, 4 Hils. Ch. 120; S. C. Id. 729; 
Halstad v. Davison, 3 Stock 290. 

6. That property in the hands of an 





things in action held in trust for the 


executor or other person upon no trust 
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but to pay it over to the beneficiary is | 
not property held in trust within the 
meaning of the exemption above men- 
tioned, Wells v. Ely, 3 Stock. 172. 
Bacon v. Bonham, 12 C. E. Gr. 209. 

7. That in this case the trust is with- 
in the meaning of the rule,and the exec- 
utors cannot be compelled to apply it 
to the payment of the judgment debts, 
Frazer v. Barnum, swpra; Rider v. 
Mason, 4 Sandf. Ch. 351; Bramhall v. 





Ferris, 17 N. Y.46; Graff v. Bennet, 
31 N. Y. 9; Campbell v. Foster, 35 N. 
Y 361. 

8. And that the question whether it 
is good public policy that the proper- 
ty of so large an amount as that in- 
volved in this suit should be enjoyed 
by a debtor without liability for the 
payment of his debts, is not a matter 
of judicial cognizance. 





U. S. DISTRICT COURT FOR NEW JERSEY. 


COMPOSITION IN BANKRUPTCY. 





In re, Henry Troth, Bankrupt, 
| Opinion Filed April 8th, 1879. j 
The court may give effect to a resolution of 
composition, although the petition in bank- 
ruptcy was voluntary and the debtor is not 
entitled to a discharge. 
On specifications against composition. 
Nixon, J.: The most serious ques- 
tion arises from the fact that the peti- 
tion was voluntary and was filed after 
the bankrupt had made an assignment 
under State law. A fair construction of 
the actin reference to a composition 
does not seem to preclude the court 
from giving effect to the proceedings 
in such cases, although the bankrupt 





has by his own acts and conduct de-| 
prived himself of obtaining a discharge | 
in bankruptcy. So held, In Re Has-' 


kett, 11 N. B. R. 164, and I can see 
no controlling reason why his conclu 
sion should not be adopted as a proper 
interpretation of the law. Judge 
Blatchford went a step farther, In Re 
Odell, 16 N. B. R, 501, and decided that 
the refusa: of the court to grant a dis- 
charge for a cause set forth in See. 
5110, was not 2 bar to a composition 
subsequently agreed to by the requisite 
number of creditors. They are pre- 
sumed to be familiar with all the facts, 
and if they assent to the composition 
with such knowledge, the court should 
assume that they understand their in- 
terests and that it will be best for all 
concerned, under the circumstances 
that the resolution should be recorded, 
and it is so ordered. 
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UNITED STATES CIRCUIT COURT. 


DIST. OF NEW JERSEY. 





PRELIMINARY INJUNCTION. 





Green v. French. 
{Opinion Filed April. 1879.) 

The court will nut grant a preliminary in- 
junction where it appears that the com- 
plainant has acquiesced in the infringement 
and unreasonably delayed suit against the 
infringer. The complainant will not be 
charged with acquiescence when he has 
been engaged for several years in a thorough 
litigation against other infringers of the pat- 
ent, in a suit which was regarded as a test 


case, and he has given frequent public no- | 


tices and cautions against the use of his 
patent. 

There being no acquiescence, the court has 
no discretion, but is bound to grant a pre- 
liminary injunction when the validity of the 
complainant’s patent has been established 
by protracted and expensive litigation, and 
the proof of infringement is clear. 

In equity. 

Mr. Clayton and Mr. A. Q. Keas- 
bey for complainant. 

Mr. Maxson for defendant. 


Nixon, D. J.: This is an application 
for a preliminary injunction. The 
validity of the complainant's p«tent has 
been established by two adjudications, 
one in the Second Circuit in the strong 
ly contested case of Andrews v. Car- 
man, et al. (13 Black. 208) before Judge 
Benedict, and the other in the eighth 
Circuit, in Andrews v. Wright, before 
Judges Dillon and Nelson; the case 
not yet reported. 

The answering affidavits of the de- 
fendant in this case substantially ad- 
mit the infringement in fact although 
they deny it in words, and the only 
question is whether there has been 





such an acquiescence of the complain-— 
ant in the use of these wells bv the 
defendant, as to make it proper for the 
court to deny an interlocutory in- 
junction. 

The general principle of equity jur- 
isprudence, which underlies applica- 
tions of this sort, is that the court will 
not lend its help, by way of preliminary 
injunction, in those cases where it ap- 
pears that the complainant has acqui- 
esced in the infringement, and unrea- 
sonably delayed suit against the in- 
fringer. Where patentees sleep over 
their rights, without an excuse, they 
must not rely upon the extraordinary 
aid of the court when they awake from 
their slumbers, but must be satisfied 
with such relief as may be offered by 
the ordinary course of practice after 
final hearing. 

The re-issue, on which this action is 
based, was granted May 9th, 1871. 
Within one year from that date the 
owner of the patent began a suit 
against alleged infringers, in the Eas- 
tern District of New York, which grew 
into such large proportions, that three 
weeks were allowed and taken in the 
final argument, and which resulted in 
1876 in a decree sustaining the validity 
of the patent. 

The complainant explains his delay 
in the present case, by showing that 
the suit above referred to was regarded 
by himself and many others as a test 
case, and that he bad not the pecuniary 
means to prosecute all infringers, nor 
was he disposed to promote litigation 
by a multiplicity of suits, until the 
vital questions raised by the pleadings 
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and evidence in that case were settled 
by the decision of a competent. tri- 
bunal. 

A delay in bringing action against 
infringers, when satisfactorily account- 
ed for, is not to be treated as laches. 
It would he agreat hardship to require 
patentees who are generally poor, to 
institute legal proceedings as soon as 
an infringement was ascertained, or 
lose the right to the protection which 
an interlocutory injunction affords. J.J 
Nelson and Betts in VanH»ok v.Pendle- 
ton, (1 Blatch. 193) held that the owner 
of a patent was not to be charged with 
acquiescence in an infringement be- 
cause he withheld suit during the 
pendency of other suits, to determine 
his rights under the patent. They 
say: “It is contended that an injunc- 
tion ought not to be granted, on the 
ground that the plaintiff has acquiesced 
in the use of the machine by the de- 
fendants ; that he has known of its use 
and has not interfered to prevent it. 
We do not think this objection can pre. 
vail. It does not satisfactorily appear 
that the plaintiff knew how the de- 
fendant’s machine was constructed, or 
how far itinfringed upon his ; and if he 
did know, we do not hold that he has 
forfeited his right to protection by 
injunction against the infringement 
because he did not apply sooner. He 
brought other suits, one against one of 
these defendants,to vindicate his rigiits, 
and he is not to be charged with acqui- 
escence because he proceeded first 
against that which wasa more palpable 
and obvious violation of bis right, or 
because he had not bronglt suit 
against all machines which infringe 
upon it.” 

It may be further observed that the 
affidavits of the defendant do not dis- 
close the fact that the complainant has 








had any knowledge of the existence of 
the defendant's driven wells. They 
allege generally that for several years, 
he has bad personal information and 
knowledge that various parties were 
engaged in the business or occupation 
of sinking driven wells in North Plain- 
field, in the county of Somerset, and 
that not until within the past few 
weeks has he taken any proceedings to 
restrain any of said parties from the 
sinking of such wells. 

The complainant on the other hand 
says that there has been no acqui- 
escence on his part, except what may 
be implied from his not bringing suits 
against known infringers; that he has 
warned and cautioned all of whom he 
has heard, against the consequences of 
infringement and demanded the pay- 
ment of the established royalties be- 
fore he commenced prosecutions ; that 
in some cases the parties have agreed 
to pay the royalties and have thus 
saved to the complainant and to them- 
selves the expenses of litigation, whilst 
in other cases the right of the com- 
plainant has been at first recognized 
and payment promised and afterwards 
refused. The case falls within the 
principle announced by Judge Nelson 
as governing the court in the Second 
Cirenit, in Gibson v. Van Dresar (1 
Blatel. 532) to wit: that the court has 
no discretion, but is bound to grant a 
preliminary injunction, when the valid- 
ity of the complainant’s patent has 
been established by protracted and 
expensive litigation and the proof of 
infringement is clear. 

An injunction is ordered in the above 
stated case and also in the several 
suits pending against William L. 
Smalley, Daniel G. Van Winkle and 
William R. Gardiner, until final hear- 
ing or further order of the court. 
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REHEARING—NEW EVIDENCE. 





Kerosene Lamp Co. v. Littell. 
[Filed March 29th, 1879.} 

Motion for a rehearing denied in the absence 
of clear proof of anticipation of the patent— 
ed article. 

On motion for a rehearing upon affi- 
davits of newly discovered evidence. 

Messrs. Dickerson and Beaman of 
New York. 


Mr. B. F. Lee of New York. 
Nixon, D. J.: 


decree for the complainant in this 


There has been a 
cause on final hearing and this 1s an 
application for a rehearing, which the 
court as a rule is not disposed to favor. 
There are doubtless cases where such 
applications are proper and where new- 
ly discovered facts render a rehearing 
the only method of averting injustice 
and securing the rights of litigants. 
But it is to the interest of the repub- 
lic that there should be an end to 
strife and the court is not disposed to 
encourage the practice sometimes re- 
sorted to by the losing party of em- 
ploying new counsel, and renewing the 
controversy after he has submitted his 
case upon bis proofs and elaborate 
argument and had a decision rendered 
against him. 

The opinion proceeds with an exam- 
ination of the affidavits of the patentee | 
and the other proofs of newly discov- | 
ered evidence, and concludes that it 
does not clearly appear that the lamps 
or heaters in evidence were in existence 
prior to the invention of Fish, (the 
patentee) and that if they were, they 
were not anticipations of the com- 
plainant’s patent as heretofore con- 
strued by the court. 

The motion for a rehearing was de- 
nied. 
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SOUTHERN DIST. OF NEW 
YORK. 





MAINTENANCE. 





Goodyear Dental Vulcanite Co. v. White. 

Where a person not interested in defending 
suits brought upon a patent assisted infring- 
ers to defend such suits with money sand 
otherwise. Held, That he was liable to an 
action for damages at the suit of the paten- 
tee. 

That at Common Law, an action for mainten- 
ance, lies in such case. And neither the 
statutes nor judicial decisions of the State 
of New York, have deprived a plaintiff, suing 
in that State, of such Common Law remedy. 
This was an action at law in the 

nature of trespass on the case for main- 

tenance. The declaration alleged the 
| granting of letters patent dated June 

7, 1864, to John A. Cummings for an 

improvement in artificial gums and 

palates, and two reissues of the patent 
and assignments vesting in the plain- 

‘tiff the title to the last reissue dated 

| March 21,1865, No 1904. It also alleged 

exclusive possession of the invention 
from the grant of the reissue until the 
wrongful acts of the defendants ; and 
also that more than six thousand den- 
tists had submitted to the claims of 
the plaintiff under said patent and 
taken licenses from the plaintiff to 
use the improvement under the 
same, said licenses being annual 
licenses expiring by limitation on 

‘the 31st day of December of each 

and every year and paid for annually. 

| It also alleged that the validity of 

said reissue, No. 1904, had been estab- 

lished by judicial decrees, and that the 
plaintiff obtained a great number of 
| decrees for accountings and perpetual 
injunctions against infringers of said 
patent. It also alleged that the plain 
tiff was in possession of a great rev- 
enue from the payment to it of the 
license fees, as hereinbefore set forth, 
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before and at the time of the wrongful 
acts of the defendant. The first count 
of the declaration alleged that the 
defendant, well knowing the premises 
and muliciously contriving to injure 
the plaintiff, and well knowing that a 
large number of dentists, particularly 
named, were infringing said patent, and 
that the plaintiff was about to com- 
mence or had commenced suits in 
equity against each of said infringers, 
the defendant having no interest what- 
ever in said letters patent, either 
adversely or otherwise, and having no 
lawful interest in any suit, controversy 
or proceeding, relating to the same, and 
having, actuated by malice, unlawfully 
maintained the suits particularly men- 
tioned, brought by the plaintiff against 
said dentists for infringement of said 
patent, by assisting the defendants in 
said suits, both before and after their 
commencement, with money and oth- 
erwise, to defend said suits, and by 
retaining counsel at his own charge to 
defend and assist in the defence of said 
suits, and that the suits named were 
actually begun by the plaintiff against 
the defendants therein for infringe- 
ment of said patent prior to the com- 
mencement of this action and were so 
maintained by the defendant. 

The second count averred the main- 
tenance of the same suits by the 
defendant, by preparing at his own 
expense an answer to the bills in equi- 
ty which it was well known to the 
defendant that the plaintiff would be 
obliged to file in the several Circuit 
Courts of the United States, in order 
to enforce its rights under said patent, 
said answer containing a great num- 
ber of false and pretended defences to 
said letters patent, and by causing suid 
answer to be printed with blanks so as 
to enable it to be readily used by in- 
fringers in all parts of the United 
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States, and by mailing said answers to 
every dentist in the United States to 
the number of seven thousand and up- 
wards, including the persons named as 
defendants in said suits, thereby in- 
ducing them to resist the plaintiff's 
rights, and that the said suits so main- 
tained were actually begun prior to 
the commencer:ent of this action. 

The third count alleged the mainten- 
ance of the same suits by the defen- 
dant by the preparation and printing 
at his own expense, of said answers 
containing blanks and also by the pre- 
paration and printing at bis own 
expense of printed instructions to 
enable infringers to use the an- 
swers according to the course 
and practice of courts of equity of the 
United States, and by the mailing by 
the defendant xt his own expense of 
said answers and instructions to seven 
thousand dentists, including the per- 
sons named as defendants in said suits, 
whereby they were enabled to file, and 
did file said answers in said suits and 
were assisted to resist the lawfal 
rights of the plaintiff, and that the 
said suits so maintained were actually 
begun prior to the commencement of 
this suit. 

The plaintiff demanded judgment for 
ove handred thousand dollars dam- 
ages. Toeach vf these counts the 
defendant interposed a general demur- 
er. 

Mr. William Tracy, in support of 
the demurrer : 

The doctrine of maintenance exis- 
ted in the State of New York only by 
re enactment of the English Statutes. 
2 Greenl. Liws N. Y., 38: 1R.L,172 
ch. 87; 4 Kent. Com. 449; Stat. 
Westm. I. 2, ¢c. 49; Stat. 28 Ed Ie. 
11; Stat. West. I 25, 28 ; 28 Edw.I 3, 
11;33 Edw. I 2, 3; 2Rich. IL 32; 
Henry VIII, 9. The New York Revised 
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Statutes of 1830 repeal these acts 
and abolish the law of maintenance. 
3R. S., 2d Ed. p. 828, p. 151 (62) 
Thallimer v. Brinckerhoff, 3 Cowen 644 ; 
Campbell v. Jones, 4 Wend. 306 ; Mott 
v. Small, 20 Wend. 212, 22 Wend. 403; 
Peck v. Briggs, 3 Den. 107; Hoyt v. 
Thompson, 5 N. Y. 326, 347 ; Sedgwick 
v. Stanton, 14 N. Y. 289, 295. The 
doctrine of maintenance did not exist 
at common law, but was created by 
statutes. Lord Coke's statement to 
the contrary is not supported by his 
references. Hale's Com. Law, 3 Coke 
Lit. 2 Inst. 207, 208, Year Book 11 
Hen. VI, 11, 30 E Iw. I, 1 Edw. III ec. 
14; 4 Edw. ITI, 18 Edw. III c¢. 5, 6; 
1 Richard II, ec. 4, Fleta Lib. 1 ¢. 20, 
30; Brittin, (Kelhams Translation,) 
122, 125; Registrum Brevium, 182, 
183; Fitzherbert tit. Maintenance, 
Brooke's Abridgement; Sheppard's 
Grand Ab. 406, II Rolle’s Abridg- 
ment, 114 D. ; Hughes Abr. tit. main- 
tenance ; Woods Inst. 412 ; Viners Abr. 
tit. Maintenance, 4 Bl. Com. 135 §12: 
1 Hawk. P. C. Ch. LXXXITI p. 249; 
Bacon’s Abr. tit. Maintenance. The 
law of other States is presumed to be 
the same as that in which this suit is 
brought, Hoyt v. Thomas, 5 N. Y. 347; 
Story Confl. Laws, $556,557. The ac- 
tion of maintenance was only at the 
suit of the King. Rolle, 114 D.; 
Coke Lib. 3 §701, 368 a. Inst. 208, 
212., Mic. in 7 Jac. in Star Chamber; 
Wood's Inst. 412; 4 Blackstone 135, 
$12; 1 Hawk. P. C. c. 83, 249. 

Mr. B. F. Lee for plaintiff. 

An action for maintenance at the 
suit of the party aggrieved, lies at 
common law, 4 Bl. Com. 134; 4 Bac. 
Abr. 492 ; Co. Ist Inst 369 a. 2 Hawk 
P. C. 393, 394 §4, 403 $38, 395 $12; 4 
Jacob's Law Dict. 216, 217 ; Wallis v. 
Duke of Portland, 3 Ves. p. 502; 
Sumner's Ed. Note p. 494-5; Fletcher 
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v. Ellis Hemp, 300, 4 Kent's Com. 3d 
Ed. 449, note 6 Danes Abr. 741, $41 ; 
4 Kent's Com. 11 Ed. (Holmes) Note 
a. p. 450; Pechell v. Watson, 8 M. and 
W. 691; Flight v. Liman Dow, and 
Mer. 67; Fischer v. Kamala Naicher, 
8 Moore’s Iudian Appeals 170, 8 W. R. 
655. In respect to the civil action for 
maintenance no change from the com- 
mon law has ever been made in the 
State of New York, either by statute 
or by the course of judicial decisions. 
1R. L. 172, 2 R. S. 691; Small v. 
Mott, 22 Wend.403 ; Sedgwick v. Stan- 
ton, 14 N. Y. 300. If such decisions 
existed they would not bind this court. 
Gregerson vy. Inlay, 4 Blatechf. 503 ; 
Swift. v. Tyson, 16 Peters 18; Story 
Confl. of Laws $558. 

Mr. EF. N. Dickerson for plaintiff in 
reply to Mr. Tracy. 

The important question in this case 
is whether th: maintenance existed at 
common law. If it did not, it is sur- 
prising that the judges of England 
have not as yet found ont that fact, 
as is shown by the wodern English 
cases cited, In Pechell v. Watson the 
exact question arose. 

Biatcurorp, J.: I think the decided 
weight of authority is that such causes 
of action as are set forth in the first 
and third counts of the declaration in 
this case, were actionable at common 
law. And I do not think there is any 
enactment of the State of New York, 
or any decision of any court of the 
State of New York, which deprives the 
plaintiff of sach common law remedy 
by action, on such causes of action. 

The defendant objects that each of 
the three counts is defective in not 
stating that the supposed maintenance 
was committed in relation to suits act- 
ually pending wheu the maintenance 
The fact is otherwise as 


The first 


took place. 
to the first and third counts. 
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count avers assistance with money after 
the commencement of the suits. The 
third count avers the filing of the an-' 
swer in the suits. The second count 
is insufficient because it does not aver 
that the answers were ever used or filed 





in the suits. 


The demurrers to the first and third 
counts are overruled with costs to the 
plaintiffs. The demurrer to the second 
count is sustained, with leave to the 
plaintiffs to amend on payment of costs 





NEW JERSEY SUPREME COURT. 


PROSECUTION OF ACCOMPLICE. 





The State v. Graham. 
[Filed Feb. 11, 1879.] 


The indictment of Thomas Graham 
for the murder of John M. Armstrong 
was brought before the Supreme Court 
at the February Term, 1879,and the at- 
torney-general asked the advice of the 
Court whether a nolle prosequi should 
be entered, or, if not, what other course 
should be pursued in view of the fol- 
lowing facts: The defendant stood in- 
dicted for the crime of murder in the 
first degree. His accomplice was Ben 
jamin Hunter, who had been convicted 
and executed. The defendant, on being 
arrested, acknowledged his guilt and 
implicated Hunter, and, both before the 
Grand Jury and at the trial of the lat- 
ter, was a witness against him. The 
confession of the defendant was ad- 
mitted tu have been without reserve 
and was complete. 

Mr. Stockton, Attorney-General, for 
the State. 

Braszey, C. J., delivered the opinion 
of the Court, and after discussing the 
principles and history of the practice in 
such cases both in England and the 
United States, said: My conclusions 
are as follows, to wit: First, That if an 


made a witness by the State and re- 
ceived as such by the Court, and after 
having made an ingenuous confession, 
such accomplice has an equitable claim 
to a judicial recommendation to the 
mercy of the pardoning power, which 
cannot be withheld without a violation 
of an established rule of practice. Se- 
cond, Such a recommendation has been, 
without any known exception, hitherto 
effective in obtaining some remission 
of the punishment. Third, That instead 
of the foregoing course, it is competent 
for the Court to order the accomplice 
to be acquitted at the trial for the pur- 
pose of qualifying him as a witness for 
the State, or to accept from the de- 
fendant a plea admitting guilt to such 
a degree as in the opinion of the Court 
is requisite, or for the Court to assent 
to the entering of a nolle prosequt by 
the attorney-general. 

Such being deemed the practice and 
scope of judicial authority, the only re- 
maining matter for decision is with re- 
spect to the course that it is proper to 
take in the present occasion. 

Upon full consideration of the nature 
and circumstances of the present case, 
the Court has come to the conclusion 
to advise the attorney-general not to 





accomplice be convicted after being 


enter a nolle prosegui. The public 
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faith was not pledged to the defendant, 
either by expression or implication, 
that protection to this measure would 
be extended to An implied 
promise on the part of the Court to. 
recommend him to the mercy of the 
Court of Pardons is all that he can 
justly claim, and that pledge, if he 


lim. 


should be convicted, will doubtless be 
redeemed. To what extent such rec- 
ommendation will be efficacious, it will 


remain for the tribunal in which the 


—_—_—_—_-_ ee 


Constitution has placed the pardoning 
power to decide. If the defendant 
should apply to be permitted to plead 
guilty to the crime of murder in the 
second degree, the Court will listen to 


‘such application, and will there decide, 


when the matter is before it, what an- 
swer shall be given to such request. 
For the present, our decision is that 
the proseeution should not be sum- 
marily dismissed. 


o-_—-—_—_-——- 


COURT OF CHANCERY OF NEW JERSEY. 


MORTGAGE—DECREE FOR COSTS. 





Torrens et als. v. Lees et als. 

{Vice Chancellor's Chambers, April 2, 1879.] 

On application for decree for costs. 
The complainants had filed a bill to 
foreclose a murtgage. The defendant, 
Mary A. George, who held another 
encumbrance, had filed an answer and 
upon proofs taken a decree had been 
made declaring the complainants’ mort- 
gage to be prior to that of the defend- 
ant, Mary A, George, and directing the 
Now| 
on application on the part of the com: | 
plainants, upon due notice to the said | 
defendant, it is made to appear to the | 
Court that there was a prior mortgage | 
on the premises at the time when the | 
complainants filed their bill, that | 
the persons holding the same were not | 
parties to this suit, and that pending | 
this suit the first mortgagees had filed | 
a bill to foreclose their mortgage and 





sale of the mortgaged premises. 





had obtained a final decreeand sold the | 


premises before the final decree in this 


snit could be obtained, that the 


premises did not bring enough to pay 


| 


the first mortgage, that the complain- 
ants had been unable to collect their 
costs out of the mortgaged premises, 
and that the Mary A. 


George, had, by filing her answer and 


defendant, 


making a defence, caused the com- 
plainants great delay and expense, 
and that the court had already found 
on the hearing upon the bill, answer 
and proofs that the defense set up by 
Mary A. George was made in bad 
faith and in spite of her own deed by 
which she had subordinated her mort- 
gage to that of the complainants. 

Mr. Hassel for the complainants. 

Tue Vick CHANCELLOR ordered a 
decree to be drawn, directing the costs 
to be paid by the defendant, Mary A. 
George, the above stated facts to be 
recited in the decree, and the decree 
was made accordingly. 


INSOLVENT FOREIGN CORPORA- 
TION. 


Smythe v. The Empire Rubber Co. 
i Vice-Chancellor’s Chambers, April 2, 1879. ] 
The defendant was a foreign cor- 





£ ae 





Ae 
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poration carrying on the business of 
manufacturing rubber goods in Morris 
County. Smythe, a creditor of the 
company residing in New York, filed a 
petition for an injunction and receiver 
and to wind up the corporation in this 
State. The petitioner alleged suspen- 
sion of business and insolvency. The 
answer denied these in toto. 

Mr. Frank Bergen, for the petition- 
er, urged that if a receiver was not 
appointed there was great danger that 
the company would remove its prop- 
erty to a State otner than New York 
or New Jersey. 


Mr. S. B. Ransom, for the defend- 
ant, was not called on. 

THe Vice-Cuancettor said that the 
mere suspicion that the company was 
about to remove its goods, or intended 
to commit a fraud, was not sufficient 
to justify the court in granting an in- 
junction or appointing a receiver ; that 
as the company had not been declared 
insolvent by the courts of New York, 
a receiver could not be appointec by 
this court upon the allegation of in- 
solvency and suspension of business. 








ESSEX CIRCUIT. 


ADMINISTRATOR-—-COSTS. 





Neville v. Fitzgerald’s Ad’mr. 
[Filed April 13, 1879.] 

The defendant was sued as admin- 
istrator ; he pleaded non assumpsit and 
plene administravit. Judgment was 
taken on the second plea against assets 
quando. The parties went to trial on 
the general issue and the plaintiff ob- 
tained judgment and issued execution 
for costs against the defendant per- 
sonally. Upon proceedings taken i 
the Orphans Court the estate was de 
clared insolvent. The defendant ap- 
plied to the Cirenit Court for a rule to 
stay execution against him for costs. 

Mr. Fish, Mr. Stevenson. 

Depug, J., refused the rule. He said 
it was well settled that the defendant 
is not liable for costs on a plea of plene 
administravit and a judgment against 
assets in futuro, but that if he plead 
the general issue and compel the plain- 


CASES BEFORE THE INFERIOR COURTS. 


tiff to go to trial, he will be liable for 
the costs. The administrator has 
| pleaded a false plea and is responsible 
personally for the costs. 





EXECUTION. 





Bates et als v Bachman.—-Herzfeld v. Bach- 
man. 


Herzfeld held an execution against 
Bachman, which was returned without 
alevy. Bates et als. obtained a sub- 
sequent execution under which a levy 
was made after the return day of the 
other. Application was made to the 
court in behalf of Herzfeld, on notice to 
the attorney of Bates, et als. for an 
order that the return in the case of 
Herzfeld and Bachman be amended 
and that the writ be executed. 

Mr. Abner Kalisch for Herzfeld. 

Mr. EF. C. Tarris for Bates, et als. 

Depur J. denied the application and 
said tha’; an amendment of the levy 
would be unavailing becanse a levy 





after the return day would be absolute- 
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ly void. That although if the sberiff, 
while two writs are in his hands and 
before either is returnable, receives no- 
tice of the existence of any property, he 
must levy on it and credit it to the 
earher writ although the property 
may have been found by the diligence 
of the attorney of the second writ, 
yet, after the first writ has expired, a 
levy made must accrue entirely to the 
benefit of the subsequent writ. 





PRACTICE. 





Sargeant v. Amwell National Bank. 
{February 5, 1879.] 

Application to dismiss bill for want 
of prosecution. Bill filed June 28, 
1878. Answer filed August 31, 1878. 
66th equity rule requires replication 
on or before next rule day, which was 
October 7th. A general replication 
sent clerk and marked filed, “ October 
14th.” Matters stood till January 15, 
1879,when defendants obtained rule on 
complainants to show cause why bill 
should not be dismissed. On argu 
ment two reasons were given: Ist, 
complainant had neglected to take 
proofs under 69th rule. 2d, No replica- 
tion was filed in time. 

Held, 1. Not entitled on first ground. 
The legal result of neglect to take 
proofs is that he must go to hearing 
on bill and answer alone. The court 
is always ready to extend time but no 
application has been made. Court 
gaotes 66th rule. 

2. In Anor., 2 Hal]. 39 Supreme Court 
held, that pleadings filed out of time 
may be treated as nullities. In this 
case on suggestion of court a rule to 
show cause was taken to give com- 
plainant an opportunity to show cause 
against the order. None was shown. 

Defendant is entitled under 66th rule, 
as of course, to an order dismissing 
suits with costs. 





PASSAIC CIRCUIT. 





SERVICE OF SUMMONS. 





Graham, et. al v. Sharp. 
[Filed April 24, 1879.] 

A non-resident witness coming into this State 
to testify in its courts, while necessarily 
engaged in going to, remaining at, and re- 
turning from such trial, even though not 
under process of subpoena, is privileged 
from the service of a summons. 

On rule to show cause to set aside 
service of summons. 

The defendant, Sharp, was a resi- 
dent of the city of Brooklyn, New York, 
at the time of the service of the sum- 
mons. He came into the State of 
New Jersey on request and without the 
service of a subpeena, to give testimony 
in a case on trial at the Passaic Circuit. 
After testifying, he remained until the 
conclusion of the trial, when he started 
for New York. While waiting for the 
arrival of the train at the depot in 
Paterson he was served with the sum- 
mons in this action. 

Mr. Z. M. Ward, in support of the 
validity of the service, contended that 
a subpcena previously and duly served 
was necessary to entitle a witness (if 
exempt at all) to the privilege claimed. 
Revision p. 380, Sec. 15. Rogers v. 
Bullock, 2 Penn. 566. 

Mr. Willard C. Fisk, in support of 
the rule, maintained that the principle 
established in this State that a non- 
resident party to an action is exempt 
from service while necessarily engag- 
ed in attending judicial proceedings 
within this State, Halsey v. Stewart, 
1 South, 367; Dugan v. Miller, 8 Vr. 
182, should, for the same reasons, be 
extended to non resident witnesses, 1 
Gr. on Ev. Sec. 316; 1 Tidd’s Pr. 
195-6 ; Morris v. Beach, 2 John. 297 ; 
Robinson, 3 Duer 622; 1 


Seaver v. 





Pee eek, 














THE NEW JERSEY LAW JOURNAL. 157 


Peters C. C. R. 47; 4 Dall 387; 1 
Binney 77 


Dixon, J... Held the service to be 
bad and ordered the same set aside. 
FIRST DISTRICT COURT, 
NEWARK. 


LANDLORD AND TENANT. 


Breitenbucher v. McElroy.* 
[Tried March 17, 1879.] 

A tenant of the mortgagor, subsequent to the 
execution of the mortgage and after rent has 
become due the mortgagor as landlord may 
attorn to the mortgagee after forfeiture and 
after notice thereof at any time before pro- 
ceedings to dispossess by the landlord for 
non-payment of rent are actually commenc- 
ed, and give such attornment in evidence 
to defeat a recovery of possession in a sum- 
mary proceeding under the landlord and 
tenant act. The possession of the tenant 
after attornment is the possession of the 
mortgagee. Evidence offered to prove 
attornment to mortgagee is not disputing 
the title of the landlord by the tenant but 
is a justification of possession under it. 


On summary ejectment. 


Mr. Leonard Kalisch for plaintiff. 

Mr. Wm. B. Guild, Jr. for defen- 
dant. 

Fort J.: This was a_ proceeding to 
dispossess a tenant, who was a tenant 
to month, for the non- 
payment of rent. The 
March Ist. The suit was begun on 
March 12th. It is undisputed that 
upon the day the rent fell due the 
defendant was the tenant of the plain- 
tiffand that the rent due and 
unpaid, that due notice was given and 


from month 
rent was due 


Was 


that there can be no distress of goods; 
but it is insisted that at the time of 
commencing this suit the relation of 


*A statement of the facts of this case with 
the conclusion of the court was published in 
the April number of THe Law Journat. We 
are now able to publish the opinion, 





landlord and tenant did not exist be” 
tween the parties. There was a mort- 
gage on the premises made by the 
landlord to one Agens, the mortgagee, 
and the defence set up was that on 
March 6th the mortgagee notified the 
defendant and other tenants to pay 
rent thereafter to him, and the defen- 
dant upon such notification acknowl- 
edged the mortgagee as his landlord 
and agreed thereafter to pay the rent 
to him. All these facts were admitted 
and the further fact that the mortgage 
was past due and forfeited. By statute 
an attornment to a mortgagee after for 
feiture is good, Revision, page 575, 
Sec. 24; see also Price v. Smith, et als. 
1 Green. Chy. 516. 

This action is for possession, not 
rent, and after attornment to a 
mortgagee the possession of the tenant 
is the possession of the mortgagee, 
and to allow the dispossession of the 
tenant would be to hold that a mort- 
gagor could in ejectment dispossess a 
mortgagee ‘in possession after forfeit- 
ure. It was contended by the plaintiff 
that the tenant could not be permitted 
to offer evidence to dispute the title of 
his landlord, Howell v. Ashmore, 2 
Zab. 261. 

As an abstract principle of law that 
is undoubtedly correct. But does the 
tenant dispute his landlord's title in 
this case? Most unquestionably not. 
He justifies under it. He stands on 
the title of his landlord. In law the 
right of possession of the mortgagee 
after forfeiture is unqualified, and after 
he enters and gets possession his legal 
title is absolute, there remaining to 
the mortgagor only an equitable right 
of redemption. There is no attempt 
in this case to justify by attofnment to 
a stranger or by a disaffirmance of the 
lawful title under which the tenant 
entered. He acknowledges his land- 


an 
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lord's title by a voluntary attornment 
to his grantee. Can the landlord say 
that the title of his grantee is not his 
title? The only case that would seem 
to justify any other decision is that of 
Souders v. Van Sickle et als., 3 Hal. 313. 
But this case has been cverruled (al- 
though not reported) in the Court of 
Errors, and was not followed by the 
Chancellor in Price v. Smith et als. 
before cited, and was referred to by 
Carpenter J. in Sanderson v. Price, 1 
Zab. 637, as not law in a dissenting 
Opinion of great merit. The last cited 
case, it was also insisted, gave some 
countenance to a different principle 
than the one held here, yet I do not 
think that even the courts of civil 
jurisprudence in this State should fol- 
low closely this decision where the 
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point in controversy is not squarely 
covered hy it, as it is known to stand 
virtually alone in its doctrine (as held 
by the majority of the court) in the 
jurisprudence of this country. The 
minority views of the court in that case, 
following aruling of Chief Justice Green 
at the Circuit, are much stronger as 
legal authority than the majority. It 
would not probably be followed by our 
Court of Errors to-day as authority 
upon review. It does not in my judg- 
ment, giving its full weight, controvert 
the position of the court in this case. 
If this were an action for the rent due 
before attornment the plaintiff in my 
judgment would be entitled to recover, 
but being for possession the question 
is entirely different. Let the case be 
dismissed. 





MISCELLANY. 


OPINIONS FILED. 





ERRORS AND APPEALS. 


Decisions rendered at the March ‘Term, 
1879. April 7th. 
Hoagland et. als Commr’s v. Wertz. An 


Act to provide for the drainage of lands, 
Appr. March 8, 1871, P. L. p. 25 and a sup- 
plement thereto, Appr. March 19, 1874, P. L. 
p. 43, declared uncoustitutional as _ pro- 
viding forthe taking of private property for 
private use, and not conforming to the plan 
of the old Jaws for draining meadows, ‘The 
practice under the old laws said to be sustain- 
able only because of their antiquity. Opinion 
by Chief Justice. 
Hopper v. Ludiam. 
Old rule sustained. 


Suit for counsel fees. 
Counsel fees not reecov- 


erable except on written agreement. Judg- 
ment of Supreme Court affirmed. Opinion 


by Chief Justice. 

Inhabitants of North Bergen v. Eager. In- 
provement certificate payable first out of pro- 
ceeds of assessment and by the Towuship in 


| case the assessment should not be collected. 
| Held not to be subject to the defence of sub- 
| sequent default on the part of the contractor, 
by reason of which the assessment could never 
| be collected. Held also that such certificates, 
though transferrable, are not negotiable and 
must be taken subject to all equities between 
the original parties. Judgment affirmed. Opin- 
ion by Scudder, J. Three judges for reversal. 
The Chancellor concurred in the result, but 
declined to express opinion upon the nego- 
tiability of the certificate. 

Sisson v. Blair. On Appeal. ‘[rust prop- 
erty held not liable tu be taken by a receiver 
under supplementary proceedings, nor by 
creditors generally. Decree affirmed. Opin- 
ion by Depue, J. 

Brown y. Easton. On Appeal. Suit on 
injunction bond cannot be brought without 
leave of the Court of Chancery which will not 
be granted if there are equitable reasons for 
refusing it. An order giving leave to sue 
made without reference to equitable object- 





ions, is improper, but such an order will not 
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be set aside until it appears that equitable 
reasons for refusing it existed. ‘The suit will 
be stayed for such proof to be made. 

Conover v. Staples. Affirmed. 

Gardner v. Butler. On Appeal. A director 
of a corporation is entitled to compensation 
for his services as president, or for selling 
goods, not by virtue of any agreement be- 
tween him and the other directors, but on a 
quantum meruit. Decree affirmed. 

O'Neill v. county. When lands are 
to be taken fora public use, the authorities 
may have a reasonable time to consider an 
offer of sale, but when a resolution has been 
passed rejecting the offer, it is final. 

Trustees of the Public Schools v. ‘Trenton. 
Taxes are not subject to prior mortgages, but 
mortgages held by the trustees of the Public 
Schools or by the Chancellor to secure moneys 
in court are not subject to taxation. Decree 
affirmed. Opinion by Depue, J. Dixon, J., 
dissented as to the mortgage held by the 
Chancellor. 

City of Elizabeth v. Price. 

Wright v. City of Elizabeth. Reversed. 

Blake v. Cushing. On Appeal. Husband 
is entitled to curtesy in wife’s trust estate, 
which is settled upon limitations equivalent 
under the rule in Shelley’s case to a fee. 

Kimbel v. Denton. Affirmed. Dodd, j., 
dissented. 

Drake v. Dawson. On appeal. Affirmed. 

There was one other case decided of which 
we have not the name. Decree of Chancellor 
affirmed. No opinion read. 





Reversed. 


BY THE CHANCELLOR. 

Cook v. Bodine ; Thornton, trustee, v. Rob- 
erts ; Budd v. Atkinson ; Bolton v. Stretch; 
Nassau Bank v. Brown; Berlin Building and 
Loan Ass’n v. Clifford; Watson v. Watson 
Mf’g Co.; Stein v. Dunn: Grassman v. 
Bonn ; Forman v. Bulson; Trustees of Public 


Schools v. N. J. W. Line Railway Co.; Pine. 


v. Shannon ; Cairo & Fulton Railway Co. v. 
Titus and Scudder ; Coddington v. Idell ; Daw 
v. Vreeland ; Burtis v. Schooley ; Dayton vy. 
Moore; Boyd v. Mundorf; Weil v. [del ; 
Stucky v. Stucky; Lembeck v. Mayor J. 
City ; Prall v. Hamill ; Perkins v. Partridge ; 
Petty v. Petty; Vanatta v. N. J. Mut. Life 
Ins. Co.; Gardner v. Ruisbeck ; Price v. Wee- 
kawken Ferry Co.; Wilkinson vy. Wilkinson. 





BY THE VICE-CHANCELLOR. 
Ex’rs of Burnet v. Burnet; Dawson v. 





Drake ; Palys v. Receiver Erie Railway Co.- 
Lee v. Stiger; Rowley v. Flannelly ; Hutch- 
inson v. Swartsweller. 


OBITUARY. 


Jacob Vanatta died at his residence in Mor- 
ristown on April 30th, at 2 a.m. Mr. Vanatta 
was one of the leaders of the bar of this State, 
engaged in nearly all the notable suits in our 
higher courts, but lately attorney-general of the 
State, still engaged in many public causes and 
identified with nearly all the litigation of the 
great railroads of the State. His name wascon- 
stantly before the people, and his small and 
delicate form and intensely earnest spirit were 
very familiar to the members of the bar. His 
death will be an affliction to the lawyers per- 
sonally, and an irreparable loss to the profes- 
sion and to the State. His death was brought 
on by nervous prostration. His intense and 
unremitting activity exhausted his powers, 
and his life is brought to a close at the early 
age of fifty-three. 

Mr. Vanatta was born near Hackettstown in 
1825. His father was a farmer, and he was 
at first apprenticed to the trade of a tailor,and 
after serving his term went out to Newark, 
Ohio, where he taught school. After a few 
years he returned to this State, and began the 
study of law in the office of Theodore Little. 
He was admitted to practice as an attorney 
in 1849, and to the bar as counsellor in 1853. 
He practised all his life in Morristown, but 
during the last few years has had bis principal 
office in New York, acting as counsel for var- 
ious railroad corporations. He held the office 
of attorney-general from 1875 until he re- 
signed in 1877. 

“ NEW BOOKS. 

A Manvat or tat Law Rewatina to SuHp- 
PING AND ADMIRALTY, as determined in, the 
Courts of England and the United States, 
by Robert Desty. San Francisco : Sumner, 
Whitney & Co. 1879. 
&3.00 net. 


18mo., pp. 553. 


Mr. Desty has already established a repu- 
tation as a maker of compact and complete 
manuals, in which the result of much labor 
is compressed within a small space and put 
in convenient form. His former books have 
been little more than compilations of statutes 


and citations. In this he has applied his 
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method of concise statement and full citation 

to preparing a concise and complete view of 

the whole subject of the Admiralty law. 

The book is not a treatise and much lessa 
series of essays on the various topics of the 
law. Itresembles rather a code. The whole 
subject is carefully analyzed, and the princi- 
ples under each topic are stated clearly and 
concisely with references te cases at every 
proposition. The old method of stating the 
cases is entirely abandoned. The point de- 
cided is alone stated, and the result is that one 
short paragraph contains the statement of a 
principle with illustrations of its application 
and the limitations and exceptions to which it 
is subject. We think the book will prove 
very useful, both to those who wish to obtain 
a general knowledge of the whole subject and 
to those who desire to examine for themselves 
all the cases that are to be found on any given 
topic. 

A TREATISE ON THE Law or Torts, or the 
wrongs which arise independent of contract. 
By Thomas M. Cooley, L.L. D. Chicago: 
Callaghan & Co. 1879. 

A treatise on the law of torts, which should 
do something to bring order out of the confu- 
sion into which this subject has fallen, was 
greatly needed by the profession. There have 
been good text books on the subject which 
have been very mines of cases, but they have 
all been lacking in system, and seldom suc- 
ceeded in expressing the true principles that 
underlay the cases. This book is carefully 
arranged and the principles of the cases are 
sought out and clearly stated. The book is 
not ouly adapted to giving the student a clear 
idea of asubject which may be new to him, 
but is very satisfactory to the practitioner for 
the clear, reasonable and concise method in 
which it presents the various topics of so large 
and confused a subject. The author’s style is a 
very agreeable one, and his former bool are 
already too well known to make it necessary 
to add that this book gives evidence of indus- 
trious research and earnest thought. 


THe Sournern Law Review for April and 


May. St Louis: G. I. Jones & Co. 

Contains valuable articles on Compensation 
as an Incident to the Right of Eminent Do- 
main, on Reports, Reporters and Reporting 
and on The Liability of Municipal Corpora- 
tion for Negligence. The subjects of the ar- 
ticles in this Review are always well chosen, 
and the treatment of them is vigorous and 
thorough. This Review contains two features 
which are peculiar to it and for which alone ti 





would be worth while to take it: One is a di- 
gest of cases reported in the American law 
periodicals, and the other a list of valuable ar- 
ticles published in the same periodicals. Much 
attention is paid to reviews of new books, but 
the reviewer sometimes allows his imagination 
to run away with him. The review of Cooley 
on Torts is absurdly sophomorical. 





VICE-CHANCELLOR’S CALENDAR. 
MAY AND JUNE. 


[ The place of hearing is Newark, at 10 a.m., 
unless otherwise stated. | 


May 6, Receiver of St. Mary’s River Lum- 
ber Co. v. Whiting. 
‘* 7, Same Case. 
‘* 12, Spencer v. Jeffrey. 
‘* 13, Newell, Receiver v. Insurance Co. 
Mr. Schenck, Mr. Adrain. 
‘* 14, Weden v: Gandy. Trenton, Mr. 
Skillman, Mr. Allen. 
‘* 15, Same case. 
19, Mut. Life Ins. Co. v. Norris. Mr. E. 
Q. Keasbey, Mr, Green. 
20, Symes v. West Hoboken. ‘Trapha- 
Mr. Ransom, Mr. 


. 


- 


- 


gen v. same. 


Rich. 

‘* 21, Weller v. Freeman. Mr. Harris, Mr. 
Bird. 

‘* 26, Foley v. Kirk. Mr. Winfield, Mr. 
Bedle. 


** 27, Leonard, Adm’r v. Erie Railway. Mr. 
Seymour vy. Mr. Parker. 
28, Probasco v. Probasco. 
Mr. Kuhl. 
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